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LEGAL EFFECTS OF SERVING IMPURE FOOD BY A RESTAURANT 

KEEPER TO HIS GUESTS. 

The English courts have held that an innkeeper or a restau- 
rant keeper' is not a trader so as to come within the bankrupt 
laws. In Crisp v. Pratt,2 the court said that: "an innkeeper does 
not get his living by buying and selling, for although he buys 
provisions to be spent in his house, he doth not properly sell it, 
but utters it at such rates as he thinks reasonable gain, and the 
guests do not take it at a certain price, but they may have it or 
refuse it at will."3 Prof. Beale, in his work on Innkeepers (Sec. 
i69), states the reason for the rule very clearly: "As an inn- 
keeper does not lease his rooms, so he does not sell the food 
he supplies to the guest. It is his duty to supply such food as 
the guest needs, and the corresponding right of the guest is to 
consume the food he needs, and to take no more. Having 

I "The analogy between the two cases of an innkeeper and a victualler 
is so strong that it cannot be got over." Lord Mansfield in Saunderson 
v. Rowles, 4 Burrows, 2067, 2068. 

'Croke, Par. 549. 
'To the same effect are Parker v. Flint, I2 Mod. 254; Saunderson v. 

Rowles, supra; Newton v. Trigg, i Salk. iio. 
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finished his meal, he has no right to take food from the tables, 
even the uneaten portion of food supplied him, nor can he claim 
a certain portion of food as his own to be handed over to another 
in case he chooses not to consume it himself. The title to food 
never passes as a result of an ordinary transaction of supplying 
food to a guest." 

The Supreme Court of Connecticut in the recent case of 
Merrill v. Hodson, 9i Atl. 533, adopted the English rule, holding 
that a restaurant keeper did not sell the food he supplied to a 
guest, and therefore he could not be held liable on the theory 
that there had been a breach of an implied warranty that food 
so served was wholesome and fit for consumption.' The reason- 
ing of the court accords with the extract from Prof. Beale's 
work, cited above; the court quotes that section in the opinion. 

No case, aside from this one, has apparently ever been based 
upon an alleged implied warranty of quality by a restaurant 
keeper. The cases in which restaurant keepers have been sued 
for the harmful consequences from impure food or drink have 
all been based upon the negligence of the restaurant keeper.' 
However, the rule is laid down in Sheffer v. Willoughby, i63 Ill. 

9i8, that a restaurant keeper does not impliedly insure the sound- 
ness and wholesomeness of food, not manufactured by him, which 
he furnishes to his patrons.6 The same holding in effect is given 
in Bigelow v. Maine Central R. R. Co., i io Me. I05. In 
Pantanze v. West, 7 Ala. App. 599, the duty of the restaurant 
keeper is said to consist in using due care to see that the food is 
fit for eating purposes. The Massachusetts court in the case 
of Crocker v. Baltimore Lunch Co., 214 Mass. I77, expressly 
refused to consider the question of implied warranty, as the 
complaint was based on negligence. The conclusion, therefore, 

'The definition of a sale under the Sales Act as adopted by Connect- 
icut, that: "a sale of goods is an agreement whereby the seller trans- 
fers the property in goods to the buyer for a consideration called the 
price," Public Acts of Conn., I907, Ch. 2I2, Sec. I, (2), is the same as 
the common law definition of a sale. Blackstone defines a sale as "a 
transmutation of property from one man to another in consideration of 
some price," 2 Bl. Com. 446. 

'Sheffer v. Willoughby, i63 Ill. 5I8, 45 N. E. 253, 34 L. R. A. 464, 
54 Am. St. Rep. 483; Bigelow v. Maine Central R. R. Co., IHO Me. I05, 

85 Atl. 396, 43 L. R. A. (N. S.) 627; Crocker v. Baltimore Lunch Co., 

214 Mass. I77, ioo N. E. I078; Pantanze v. West, 7 Ala. App. 599, 6i 

So. 42; Doyle v. Fuerst & Kramer, I29 La. 838, 56 So. 906, 40 L. R. A. 
(N. S.) 480, Ann. Cas. I9I3 B. mIso. 

' This is also stated to be the rule in 22 Cyc. io8i. 
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reached in the Connecticut case that the restaurant keeper can- 
not be held on the ground of implied warranty is in accord with 
the sentiment of the American courts where the question has 
been touched upon. 

The premise by which the Connecticut court reaches this con- 
clusion, namely that there is no implied warranty because the 
act of the restaurant keeper in furnishing food to a guest is 
not a sale of goods, is apparently not supported by any American 
decision, although it accords with the English cases as previously 
stated. This doctrine, moreover, is expressly denied in two 
American courts. In the case of Commonwealth v. Miller, I3I 

Pa. State, i i8, the defendant was prosecuted under a statute 
prohibiting the sale of oleomargarine. The oleomargarine had 
been furnished to guests in the defendant's restaurant as part of 
a meal. In the particular transaction complained of the guests 
took the oleomargarine away with them. The court said: "That 
the food furnished to McRay and Spence, or so much of it as 
they saw fit to appropriate, was sold to them, cannot be reason- 
ably questioned; when it was set before them it was theirs to all 
intents and purposes, to eat all, or a part, as they chose, subject 
only to the restaurateur's right to receive the price. It is 
certain that the oleomargarine composed a part of the meal the 
price of which was paid, and was embraced in the transaction 
as an integral part thereof." Of similar effect is the decision by 
the Massachusetts court in Commonwealth v. Warren, i6o Mass. 
533, where it was held that if milk is ordered by and delivered 
to a customer in a hotel as a part of his breakfast, for which 
he pays a round sum, it is a sale of milk, which, if the milk is 
"not of good standard quality," will support a prosecution based 
upon a statute forbidding the sale of such milk. 

The rule in these cases that the food and drink which a guest 
orders at a restaurant is sold to him, seems a more natural con- 
clusion, and one more in accord with every-day experience, than 
the English rule followed in the Connecticut case that the 
customer pays for the right to satisfy his appetite by the process 
of destruction. 

THE RIGHT OF INHERITANCE OF FREEDMEN BORN OF 

SLAVE PARENTS. 

It has been recently decided by the United States Supreme 
Court that the surviving brothers and sisters of a colored freed- 
man dying intestate, who were the children of a born slave and 
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